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As I predicted below, the Court held that Congress had, by statute, required that the 
commissions comply with the laws of war -- and held further that these commissions do 
not (for various reasons). I have not yet read the complete opinions, but from what I've 
seen of not only the Stevens majority, but also the Kennedy and Breyer concurrences (see 
Orin Kerr with the relevant AMK and SGB excerpts here), it is hard to overstate the 
principal, powerfully stated themes emanating from the Court, which are (i) that the 
President's conduct is subject to the limitations of statute and treaty; and (ii) that 
Congress's enactments are best construed to require compliance with the 
international laws of armed conflict.

Even more importantly for present purposes, the Court held that Common Article 3 of 
Geneva applies as a matter of treaty obligation to the conflict against Al Qaeda. That is 
the HUGE part of today's ruling. The commissions are the least of it. This basically 
resolves the debate about interrogation techniques, because Common Article 3 provides 
that detained persons "shall in all circumstances be treated humanely," and that "[t]o this 
end," certain specified acts "are and shall remain prohibited at any time and in any place 
whatsoever"—including "cruel treatment and torture," and "outrages upon personal 
dignity, in particular humiliating and degrading treatment." This standard, not limited 
to the restrictions of the due process clause, is much more restrictive than even the 
McCain Amendment. See my further discussion here.

This almost certainly means that the CIA's interrogation regime is unlawful, and indeed, 
that many techniques the Administation has been using, such as waterboarding and 
hypothermia (and others) violate the War Crimes Act (because violations of Common 
Article 3 are deemed war crimes). 

If I'm right about this, it's enormously significant. 
 
Here's the syllabus:

Justice Stevens delivered the opinion of the Court, except as to Parts V and VI-D-iv, 
concluding: 
1. The Government’s motion to dismiss, based on the Detainee Treatment Act of 2005 
(DTA), is denied. DTA §1005(e)(1) provides that “no court … shall have jurisdiction to 
hear or consider … an application for … habeas corpus filed by … an alien detained … at 
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Guantanamo Bay.” Section 1005(h)(2) provides that §§1005(e)(2) and (3)-which give the 
D. C. Circuit “exclusive” jurisdiction to review the final decisions of, respectively, 
combatant status review tribunals and military commissions-“shall apply with respect to 
any claim whose review is … pending on” the DTA’s effective date, as was Hamdan’s 
case. The Government’s argument that §§1005(e)(1) and (h) repeal this Court’s 
jurisdiction to review the decision below is rebutted by ordinary principles of statutory 
construction. A negative inference may be drawn from Congress’ failure to include §1005
(e)(1) within the scope of §1005(h)(2). Cf., e.g., Lindh v. Murphy, 521 U. S. 320, 330. “If 
… Congress was reasonably concerned to ensure that [§§1005(e)(2) and (3)] be applied to 
pending cases, it should have been just as concerned about [§1005(e)(1)], unless it had the 
different intent that the latter [section] not be applied to the general run of pending cases.” 
Id., at 329. If anything, the evidence of deliberate omission is stronger here than it was in 
Lindh. The legislative history shows that Congress not only considered the respective 
temporal reaches of §§1005(e)(1), (2), and (3) together at every stage, but omitted 
paragraph (1) from its directive only after having rejected earlier proposed versions of the 
statute that would have included what is now paragraph (1) within that directive’s scope. 
Congress’ rejection of the very language that would have achieved the result the 
Government urges weighs heavily against the Government’s interpretation. See Doe v. 
Chao, 540 U. S. 614, 621-623. Pp. 7-20.

2. The Government argues unpersuasively that abstention is appropriate under 
Councilman, which concluded that, as a matter of comity, federal courts should normally 
abstain from intervening in pending courts-martial against service members, see 420 U. S., 
at 740. Neither of the comity considerations Councilman identified weighs in favor of 
abstention here. First, the assertion that military discipline and, therefore, the Armed 
Forces’ efficient operation, are best served if the military justice system acts without 
regular interference from civilian courts, see id., at 752, is inapt because Hamdan is not a 
service member. Second, the view that federal courts should respect the balance Congress 
struck when it created “an integrated system of military courts and review procedures” is 
inapposite, since the tribunal convened to try Hamdan is not part of that integrated system. 
Rather than Councilman, the most relevant precedent is Ex parte Quirin, where the Court, 
far from abstaining pending the conclusion of ongoing military proceedings, expedited its 
review because of (1) the public importance of the questions raised, (2) the Court’s duty, 
in both peace and war, to preserve the constitutional safeguards of civil liberty, and (3) the 
public interest in a decision on those questions without delay, 317 U. S, at 19. The 
Government has identified no countervailing interest that would permit federal courts to 
depart from their general duty to exercise the jurisdiction Congress has conferred on them. 
Pp. 20-25.

3. The military commission at issue is not expressly authorized by any congressional Act. 
Quirin held that Congress had, through Article of War 15, sanctioned the use of military 
commissions to try offenders or offenses against the law of war. 317 U. S., at 28. UCMJ 
Art. 21, which is substantially identical to the old Art. 15, reads: “The jurisdiction [of] 
courts-martial shall not be construed as depriving military commissions … of concurrent 
jurisdiction in respect of offenders or offenses that by statute or by the law of war may be 
tried by such … commissions.” 10 U. S. C. §821. Contrary to the Government’s assertion, 
even Quirin did not view that authorization as a sweeping mandate for the President to 
invoke military commissions whenever he deems them necessary. Rather, Quirin 
recognized that Congress had simply preserved what power, under the Constitution and 
the common law of war, the President already had to convene military commissions-with 
the express condition that he and those under his command comply with the law of war. 
See 317 U. S., at 28-29. Neither the AUMF nor the DTA can be read to provide specific, 
overriding authorization for the commission convened to try Hamdan. Assuming the 
AUMF activated the President’s war powers, see Hamdi v. Rumsfeld, 542 U. S. 507, and 
that those powers include authority to convene military commissions in appropriate 
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circumstances, see, e.g., id., at 518, there is nothing in the AUMF’s text or legislative 
history even hinting that Congress intended to expand or alter the authorization set forth in 
UCMJ Art. 21. Cf. Ex parte Yerger, 8 Wall. 85, 105. Likewise, the DTA cannot be read to 
authorize this commission. Although the DTA, unlike either Art. 21 or the AUMF, was 
enacted after the President convened Hamdan’s commission, it contains no language 
authorizing that tribunal or any other at Guantanamo Bay. Together, the UCMJ, the 
AUMF, and the DTA at most acknowledge a general Presidential authority to convene 
military commissions in circumstances where justified under the Constitution and laws, 
including the law of war. Absent a more specific congressional authorization, this Court’s 
task is, as it was in Quirin, to decide whether Hamdan’s military commission is so 
justified. Pp. 25-30.

4. The military commission at issue lacks the power to proceed because its structure and 
procedures violate both the UCMJ and the four Geneva Conventions signed in 1949. Pp. 
49-72. 
(a) The commission’s procedures, set forth in Commission Order No. 1, provide, among 
other things, that an accused and his civilian counsel may be excluded from, and precluded 
from ever learning what evidence was presented during, any part of the proceeding the 
official who appointed the commission or the presiding officer decides to “close.” 
Grounds for closure include the protection of classified information, the physical safety of 
participants and witnesses, the protection of intelligence and law enforcement sources, 
methods, or activities, and “other national security interests.” Appointed military defense 
counsel must be privy to these closed sessions, but may, at the presiding officer’s 
discretion, be forbidden to reveal to the client what took place therein. Another striking 
feature is that the rules governing Hamdan’s commission permit the admission of any 
evidence that, in the presiding officer’s opinion, would have probative value to a 
reasonable person. Moreover, the accused and his civilian counsel may be denied access to 
classified and other “protected information,” so long as the presiding officer concludes 
that the evidence is “probative” and that its admission without the accused’s knowledge 
would not result in the denial of a full and fair trial. Pp. 49-52. 
(b) The Government objects to this Court’s consideration of a procedural challenge at this 
stage on the grounds, inter alia, that Hamdan will be able to raise such a challenge 
following a final decision under the DTA, and that there is no basis to presume, before the 
trial has even commenced, that it will not be conducted in good faith and according to law. 
These contentions are unsound. First, because Hamdan apparently is not subject to the 
death penalty (at least as matters now stand) and may receive a prison sentence shorter 
than 10 years, he has no automatic right to federal-court review of the commission’s “final 
decision” under DTA §1005(e)(3). Second, there is a basis to presume that the procedures 
employed during Hamdan’s trial will violate the law: He will be, and indeed already has 
been, excluded from his own trial. Thus, review of the procedures in advance of a “final 
decision” is appropriate. Pp. 52-53.  
(c) Because UCMJ Article 36 has not been complied with here, the rules specified for 
Hamdan’s commission trial are illegal. The procedures governing such trials historically 
have been the same as those governing courts-martial. Although this uniformity principle 
is not inflexible and does not preclude all departures from courts-martial procedures, any 
such departure must be tailored to the exigency that necessitates it. That understanding is 
reflected in Art. 36(b), which provides that the procedural rules the President promulgates 
for courts-martial and military commissions alike must be “uniform insofar as 
practicable,” 10 U. S. C. §836(b). The “practicability” determination the President has 
made is insufficient to justify variances from the procedures governing courts-martial. The 
President here has determined, pursuant to the requirement of Art. 36(a), that it is 
impracticable to apply the rules and principles of law that govern “the trial of criminal 
cases in the United States district courts” to Hamdan’s commission. The President has not, 
however, made a similar official determination that it is impracticable to apply the rules 
for courts-martial. And even if subsection (b)’s requirements could be satisfied without an 
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official practicability determination, that subsection’s requirements are not satisfied here. 
Nothing in the record demonstrates that it would be impracticable to apply court-martial 
rules here. There is no suggestion, e.g., of any logistical difficulty in securing properly 
sworn and authenticated evidence or in applying the usual principles of relevance and 
admissibility. It is not evident why the danger posed by international terrorism, 
considerable though it is, should require, in the case of Hamdan’s trial, any variance from 
the courts-martial rules. The absence of any showing of impracticability is particularly 
disturbing when considered in light of the clear and admitted failure to apply one of the 
most fundamental protections afforded not just by the Manual for Courts-Martial but also 
by the UCMJ itself: The right to be present. See 10 U. S. C. A. §839(c). Because the 
jettisoning of so basic a right cannot lightly be excused as “practicable,” the courts-martial 
rules must apply. Since it is undisputed that Commission Order No. 1 deviates in many 
significant respects from those rules, it necessarily violates Art. 36(b). Pp. 53-62.  
(d) The procedures adopted to try Hamdan also violate the Geneva Conventions. The D. 
C. Circuit dismissed Hamdan’s challenge in this regard on the grounds, inter alia, that the 
Conventions are not judicially enforceable and that, in any event, Hamdan is not entitled 
to their protections. Neither of these grounds is persuasive. Pp. 62-68. 
(i) The appeals court relied on a statement in Johnson v. Eisentrager, 339 U. S. 763, 789, 
n. 14, suggesting that this Court lacked power even to consider the merits of a Convention 
argument because the political and military authorities had sole responsibility for 
observing and enforcing prisoners’ rights under the Convention. However, Eisentrager 
does not control here because, regardless of the nature of the rights conferred on Hamdan, 
cf. United States v. Rauscher, 119 U. S. 407, they are indisputably part of the law of war, 
see Hamdi, 542 U. S., at 520-521, compliance with which is the condition upon which 
UCMJ Art. 21 authority is granted. Pp. 63-65. 
(ii) Alternatively, the appeals court agreed with the Government that the Conventions do 
not apply because Hamdan was captured during the war with al Qaeda, which is not a 
Convention signatory, and that conflict is distinct from the war with signatory 
Afghanistan. The Court need not decide the merits of this argument because there is at 
least one provision of the Geneva Conventions that applies here even if the relevant 
conflict is not between signatories. Common Article 3, which appears in all four 
Conventions, provides that, in a “conflict not of an international character occurring in the 
territory of one of the High Contracting Parties [ i.e., signatories], each Party to the 
conflict shall be bound to apply, as a minimum,” certain provisions protecting “[p]ersons 
… placed hors de combat by … detention,” including a prohibition on “the passing of 
sentences … without previous judgment … by a regularly constituted court affording all 
the judicial guarantees … recognized as indispensable by civilized peoples.” The D. C. 
Circuit ruled Common Article 3 inapplicable to Hamdan because the conflict with al 
Qaeda is international in scope and thus not a “conflict not of an international character. ” 
That reasoning is erroneous. That the quoted phrase bears its literal meaning and is used 
here in contradistinction to a conflict between nations is demonstrated by Common Article 
2, which limits its own application to any armed conflict between signatories and provides 
that signatories must abide by all terms of the Conventions even if another party to the 
conflict is a nonsignatory, so long as the nonsignatory “accepts and applies” those terms. 
Common Article 3, by contrast, affords some minimal protection, falling short of full 
protection under the Conventions, to individuals associated with neither a signatory nor 
even a nonsignatory who are involved in a conflict “in the territory of” a signatory. The 
latter kind of conflict does not involve a clash between nations (whether signatories or 
not). Pp. 65-68. 
(iii) While Common Article 3 does not define its “regularly constituted court” phrase, 
other sources define the words to mean an “ordinary military cour[t]” that is “established 
and organized in accordance with the laws and procedures already in force in a country.” 
The regular military courts in our system are the courts-martial established by 
congressional statute. At a minimum, a military commission can be “regularly constituted” 
only if some practical need explains deviations from court-martial practice. No such need 
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has been demonstrated here. Pp. 69-70. 
(iv) Common Article 3’s requirements are general, crafted to accommodate a wide variety 
of legal systems, but they are requirements nonetheless. The commission convened to try 
Hamdan does not meet those requirements. P. 72. 
(d) Even assuming that Hamden is a dangerous individual who would cause great harm or 
death to innocent civilians given the opportunity, the Executive nevertheless must comply 
with the prevailing rule of law in undertaking to try him and subject him to criminal 
punishment. P. 72. 
Justice Stevens, joined by Justice Souter, Justice Ginsburg, and Justice Breyer, concluded 
in Parts V and VI-D-iv: 
1. The Government has not charged Hamdan with an “offense … that by the law of war 
may be tried by military commission,” 10 U. S. C. §821. Of the three sorts of military 
commissions used historically, the law-of-war type used in Quirin and other cases is the 
only model available to try Hamdan. Among the preconditions, incorporated in Article of 
War 15 and, later, UCMJ Art. 21, for such a tribunal’s exercise of jurisdiction are, inter 
alia, that it must be limited to trying offenses committed within the convening 
commander’s field of command, i.e., within the theater of war, and that the offense 
charged must have been committed during, not before or after, the war. Here, Hamdan is 
not alleged to have committed any overt act in a theater of war or on any specified date 
after September 11, 2001. More importantly, the offense alleged is not triable by law-of-
war military commission. Although the common law of war may render triable by military 
commission certain offenses not defined by statute, Quirin, 317 U. S., at 30, the precedent 
for doing so with respect to a particular offense must be plain and unambiguous, cf., e.g., 
Loving v. United States, 517 U. S. 748, 771. That burden is far from satisfied here. The 
crime of “conspiracy” has rarely if ever been tried as such in this country by any law-of-
war military commission not exercising some other form of jurisdiction, and does not 
appear in either the Geneva Conventions or the Hague Conventions-the major treaties on 
the law of war. Moreover, that conspiracy is not a recognized violation of the law of war is 
confirmed by other international sources, including, e.g., the International Military 
Tribunal at Nuremberg, which pointedly refused to recognize conspiracy to commit war 
crimes as such a violation. Because the conspiracy charge does not support the 
commission’s jurisdiction, the commission lacks authority to try Hamdan. Pp. 30-49.  
2. The phrase “all the guarantees … recognized as indispensable by civilized peoples” in 
Common Article 3 of the Geneva Conventions is not defined, but it must be understood to 
incorporate at least the barest of the trial protections recognized by customary 
international law. The procedures adopted to try Hamdan deviate from those governing 
courts-martial in ways not justified by practical need, and thus fail to afford the requisite 
guarantees. Moreover, various provisions of Commission Order No. 1 dispense with the 
principles, which are indisputably part of customary international law, that an accused 
must, absent disruptive conduct or consent, be present for his trial and must be privy to the 
evidence against him. Pp. 70-72.  
Justice Kennedy, agreeing that Hamdan’s military commission is unauthorized under the 
Uniform Code of Military Justice, 10 U. S. C. §§836 and 821, and the Geneva 
Conventions, concluded that there is therefore no need to decide whether Common Article 
3 of the Conventions requires that the accused have the right to be present at all stages of a 
criminal trial or to address the validity of the conspiracy charge against Hamdan. Pp. 17-
19.

Stevens, J., announced the judgment of the Court and delivered the opinion of the Court 
with respect to Parts I through IV, VI through VI-D-iii, VI-D-v, and VII, in which 
Kennedy,Souter, Ginsburg, and Breyer, JJ., joined, and an opinion with respect to Parts V 
and VI-D-iv, in which Souter, Ginsburg, and Breyer, JJ., joined. Breyer, J., filed a 
concurring opinion, in which Kennedy, Souter, and Ginsburg, JJ., joined. Kennedy, J., 
filed an opinion concurring in part, in which Souter, Ginsburg, and Breyer, JJ., joined as to 
Parts I and II. Scalia, J., filed a dissenting opinion, in which Thomas and Alito, JJ., joined. 
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Thomas, J., filed a dissenting opinion, in which Scalia, J., joined, and in which Alito, J., 
joined as to all but Parts I, II-C-1, and III-B-2. Alito, J., filed a dissenting opinion, in 
which Scalia and Thomas, JJ., joined as to Parts I through III. Roberts, C. J., took no part 
in the consideration or decision of the case.

Comments

What options does the admisitration have now? 

Undoubtedly Congress could pass a statute overriding the Geneva Conventions as 
applied to terrorists. Does anyone really doubt Congress would be willing to do this? I 
can't imagine more than a handful of legislators voting for a one-sided tretay with Al-
Qaeda in an election year. Or couldn't Congress make a more explicit jurisdiction-
stripping provision?

Or couldn't the President unilaterally pull out of the Geneva Convention, re-enter into 
it it reservation stating it doesn't apply to Al-Qaeda and submit it to the Senate for 
ratification?

Or, the President could merely decline to try any of the detainees and just hold them 
for the duration of the war on terror. They could then be tried when SCOTUS is more 
amenable, no?

What if the President decided to shut down Gitmo and transfer all the detainees to 
Israel's costody, a country not hesitant to deal harshly with Islamic terrorists and which 
cares not a bit about international opinion. Would SCOTUS have any jurisdiction at all 
if that would occur?

I don't think Hamdan will have much effect in the long run on how the detainees are 
dealt with. The President and Congress will not let this be the last word.

Posted by: Ryan  at June 29, 2006 10:59 AM

...and there was much rejoicing (yeah)

Posted by: Stella  at June 29, 2006 11:01 AM

What I find interesting is that the opinion specifically rules against the current Military 
Commissions structure, but goes on to explain that standard Military Court Martials 
would be acceptable.

It goes on to say that Hamben can't be charged with conspiracy, because that is not a 
recognized international crime. However, the government can hold him for the 
duration of hostilities as a combatent. Based on the current pace of this war, he might 
end up with more time behind bars for that than he ever would have for a conspiracy 
conviction.

Posted by: Don_Miller  at June 29, 2006 11:04 AM
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Ryan:

Just because right wingers are characterizing the recognition of Geneva convention 
rights as a "one-sided treaty with Al Qaeda" doesn't mean that's what happened. The 
Geneva accords are a multilateral treaty with most of the rest of the world. The US 
made promises to the rest of the world as to how it would treat captives; whether Al 
Qaeda itself is a party is only relevent to portions of the Convention that apply only to 
parties. (And even there, members of Al Qaeda might still retain rights based on 
whether the state of their citizenship being a party to the treaty.)

As for the remainder of your scenarios, first, let's see what the President wants to do. 
They've been sending some signals that they are sick of the whole GITMO situation 
themselves. Maybe they will use this decision as an excuse to chage their policies.

Assuming the President asks Congress for legislation, there is no chance that Congress 
will pull out of the Geneva Conventions. The international cost of that would be too 
great. Yes, I suppose the President could attempt to abrogate the Geneva Conventions, 
but he would risk open warfare with our own military if he did it-- FYI, the military, 
whatever they may think of this decision, thinks the Geneva accords are REALLY 
important because they set a standard that can be asserted when American forces are 
captured.

No, the President isn't shipping the prisoners to Israel. Not only DOES Israel care 
about international opinion, but they also have a Supreme Court that is even more 
attuned to international law than ours is. And there's also strong "hearts and minds" 
issus that militate against this.

What IS possible is another jurisdiction-stripping law. But stripping of jurisdiction, 
even if upheld by the courts, will not make commission procedures legal, only 
unreviewable.

Posted by: D.E.  at June 29, 2006 11:14 AM

You are right to look to the extraordinary rendition law next - it is the obvious fallback 
position. And as such, and because the same jurisdiction-stripping argument can be 
made, it must also be reviewed.

Posted by: raisin  at June 29, 2006 11:25 AM

Or couldn't the President unilaterally pull out of the Geneva Convention, re-enter into 
it it reservation stating it doesn't apply to Al-Qaeda and submit it to the Senate for 
ratification?

 
I doubt it. Ratifying a treaty is a power of the Senate, not the Presidency. I don't think 
the Presidency has the authority to nullify an act of the Senate just on his say-so. 

 
Or, the President could merely decline to try any of the detainees and just hold them 
for the duration of the war on terror. They could then be tried when SCOTUS is more 
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amenable, no?

 
Or just released when Mullah Omar and Bin Laden surrender and order their followers 
to lay down their arms. 

IMO, it's more likely that the prisoners will die of old age, but that's what has been 
done with POWs in the past. 

As a practical matter, I was under the impression that the GCs only applied when the 
various belligerents were party to the treaty. Al Qaeda isn't party to the GCs, and the 
nations the guys at guantanamo are citizens of aren't at war with the US, so they're still 
in a kind of fuzzy area WRT the GCs. 

Posted by: rosignol  at June 29, 2006 11:39 AM

"FYI, the military, whatever they may think of this decision, thinks the Geneva 
accords are REALLY important because they set a standard that can be asserted when 
American forces are captured."

I suggest you check into the first part of that claim. I spoke with a US Army Colonel 
recently and he confirmed my assessment that our captured military have not been 
treated in line with the Geneva Conventions since World War II -- in fact, not since the 
Geneva Conventions of 1949 were signed.

I see the statement as Pollyanna thinking.

Posted by: AllyenSmithee  at July 13, 2006 02:36 AM

I consider this decision as an arrogant usurpation of the president's war powers. The 
left takes it as fact that Bush is seizing the powers of a tyrant, but then they're out of 
touch with most reality other than their jones to get power again. 

It strikes me as odd that McCain has so much faith in the Geneva Conventions after 
the way he was treated in Hanoi. Nations who we go to war with aren't likely to care 
what the rest of the world thinks of them or us.

Colin Powell's statement about "the moral basis of our war on terrorism," makes me 
wonder whether he has any moral foundation other than testing the international 
waters. I'm sure Justice Kennedy would approve of taking instruction from world 
opinion, but I don't. I don't want to be part of any organization where France, Russia or 
China can veto its actions. 

War with terrorists cannot be compared to other circumstances we've face in war. The 
only reason for detaining these people is to obtain intelligence through interrogation. If 
we're not allowed to collect information from them, we should have shot them in the 
field. This idea that a spying agency should be liable before civil courts for its acts 
during time of war is ludicrous. 

If this is how we're going to have to fight wars in the future, I think we should just 
disband the military and put the money into Social Security. 
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Posted by: AST  at September 18, 2006 09:33 PM

Post a comment

You are not signed in. You need to be registered to comment on this site. Sign in 
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